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THE NON-LIABILITY OF STATES FOR DAMAGES SUFFERED 
BY FOREIGNERS IN THE COURSE OF A RIOT, AN INSUR- 
RECTION, OR A CIVIL WAR * 

I. INTRODUCTORY 

It is always advisable while laying down any rule whereby human 
actions are framed, to ascertain the basis on which such principle or 
rule rests. Such an inquiry is by no means useless in dealing with the 
science of international law, even though one may regard this branch 
of knowledge as being merely "positive"; for the conduct of states, just 
as that of individuals, is generally modelled according to some idea or 
principle. It will not be unprofitable, therefore, to begin this study with 
a note, short as it must necessarily be, on the grounds of the liability 
of states, so that in this manner it may become comparatively easy to 
ascertain what are the rights of states whose citizens or subjects have 
suffered damages in the course of riots or insurrections that have taken 
place in a foreign country. 

But any discussion of the subject of the liability of states for the dam- 
age thus resulting to foreigners must, for the sake of clearness, be pre- 
ceded by a precise exposition of the ambiguous conception of sovereignty 
as well as of the rights of individuals in general. Ordinarily it would 
not be necessary for this purpose to enter the arena of controversy by 
attempting to expound the meaning of sovereignty; but if we pass over 
in silence this notion we may fail to appreciate clearly what is the meas- 
ure of responsibility that states take upon themselves. And this is not 
the only reason why this course should be adopted; it will be necessary 
even if it were only for the purpose of criticising the position held by 
some writers with regard to the responsibility of states in case of riots, 
insurrections, or civil commotions. 

Sovereignty might be conceived from two different standpoints, 
neither of which can be defined in a manner absolutely free from doubt. 

* A bibliography of authorities cited is printed at the end of the article. — H. A. 
724 
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The term was introduced into the science of politics by Bodin, whose 
important book, De la Rijmblique, appeared in 1576. According to 
him "all the marks of a sovereign are contained in this: to have power 
to give laws to all and every one of his subjects and to receive none from 
them." He also says that "all the force of law and custom lies in the 
power of him that have the sovereignty in a common realm." This 
■definition was borrowed by Hobbes, and later by Bentham, from whom 
Austin took his whole theory of the question. Austin sums up the con- 
ception by saying that "if a determined human superior, not in the habit 
of obedience to a like superior, receive habitual obedience from the bulk 
of a given society, that determined superior is sovereign in the society, 
and the society including the superior is a society political and inde- 
pendent." According to Austin, therefore, the distinguishing marks 
of a sovereign are two : one is internal, that is the sovereign must receive 
habitual obedience from the bulk of the society, and the other is ex- 
ternal whereby the sovereign must not be in habitual obedience to any 
one. 

But sovereignty, as an essential characteristic of every state that 
forms part of the family of nations, has a somewhat different significa- 
tion. International law is not concerned with the internal organization 
of states, but considers them as units in themselves without finding out 
whether they receive habitual obedience from the bulk of the com- 
munity. Consequently, for the purposes of the law of nations a state 
is sovereign if it is free from external control. In this case sovereignty 
is an attribute of the state, while in political science it is an attribute 
of a person or body within the state. The use of this term (which really 
belongs to politics) in the science of international law is due to historical 
considerations. In the middle ages most of the important states were 
under absolute governments. Their monarchs, who were styled sover- 
eigns in the internal constitutions in accordance with Bodin's theory, 
were identified with the states which they governed in their foreign 
relations. The rules of international law were deemed to exist between 
sovereigns, and when the state came to be considered as distinct from 
its rulers, sovereignty, with the meaning that we have just explained, 
was thought to be an attribute of the state. 

It would seem from the foregoing remarks that the so-called sovereign 
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and independent states are, on the one hand, free, at least in theory, 
to issue within its territories any commands which must be obeyed by 
the whole community, and on the other, to receive no injunction what- 
ever from outside, thus following internally not less than externally an 
unrestricted course of action. And logically it would follow that a state 
may allow foreigners residing within its territories any treatment how- 
ever harmful it may be to their persons or interests. As a matter of 
fact, however, the state is restricted effectively in its course of action. 
No sovereign body could exercise its powers to the detriment of the 
general good for a considerable period without meeting direct and effect- 
ive opposition. Nor is a state in any manner entirely free from some 
kind of control. 1 

The followers of the historical school of international law, basing 
themselves on the absolute conception of sovereignty, assert that the 
state, being entirely free from external control, the principle of a re- 
ciprocal responsibility of nations is contradictory with the notion of 
independence; that the states are themselves the judges of their respon- 
sibility, and that accordingly they are not subject to any legal obliga- 
tion. But they admit, nevertheless, that states, in order to avoid the 
continuous struggle that would follow by adopting this principle, relax 
in practice the exercise of the right of sovereignty; and that in this 
manner there have been usages established for the reparation of certain 
wrongs — this relaxation of principle being the only ground for the so- 
called responsibility of states. 2 

Undoubtedly the absence of a superior to enforce sanctions in the 
family of nations has led to this dangerous and misleading doctrine. 
When the conception of sovereignty was first expounded by political 
writers it was meant to apply to the superior authority within a com- 
munity whose power was, in so far as it related to internal affairs, prac- 
tically absolute. This very same notion has been adopted in interna- 
tional law to sum up the attributes of independence; but it is clear that 
if states were to follow out the principle to its logical conclusion no peace- 
ful intercourse would be possible among them, and this fact would pre- 
vent the formation of an international society. In order to avoid the 

1 See Dicey, Introduction to the Study of the Law of the Constitution, pp. 74-81. 

2 See Funck-Bretano et Sorel, Precis du droit des gens, Book I, ch. xii, pp. 224 et seq. 
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necessary evils that would result from such a state of anarchy, nations 
have been compelled by the force of circumstances, not less than by 
the recognition of the fact that the organization of the family of nations 
is decidedly a good thing, to observe rules of justice in their dealings 
with each other. Out of these considerations has sprung what is called 
the common consent of states, which, in fact, forms the basis of inter- 
national law. 

States being therefore endowed with a personality, are collective 
beings or political organisms which, like individuals, are entitled to 
rights and subject to duties. It is thus that we obtain the so-called 
state-responsibility, the source and extent of which, in so far as it relates 
to the indemnification of foreigners for certain damages suffered, will 
be discussed after dealing with the rights to which individuals as such 
are entitled. 

There are writers on international law who maintain a doctrine that 
for a time found favor in Italy and France. This doctrine refers to the 
"droits individuels," that is, rights to which all individuals — national 
and foreigners — are entitled. 

It is asserted that the individual as such necessarily enjoys certain 
privileges which are inherent in him on account of his personality and 
which the law itself does not confer and consequently cannot take away. 
These rights are universal and the individual is entitled to them without 
reference to the place where he is to be found. Accordingly these so- 
called rights are international as well as municipal. Fiore, the brilliant 
and celebrated Italian writer, sums up the matter thus: "Les droits de 
l'homme, au point de vue international, sont ceux que lui confere sa 
personality au regard de tous les Etats, de tous ses semblables et de toutes 
les autres personnes formant la magna civitas." According to this writer 
the violation of one of these rights would justify intervention by all 
the other states. The individual is invested with them without any 
express or tacit act of the international community. 

A great number of inconveniences and difficulties are opened up by 
the suggestion that individuals are the subject of rights in international 
law. Even from the purely theoretical standpoint and without any 
reference to the law of nations, it is extremely easy to see that the theory 
is readily assailable. What are these rights? There is no general opinion 
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as to their number and scope. Is the list of these rights closed? In 
fact those who maintain the theory in its generality are far from agree- 
ing as to some of its most important essentials. 

When the matter is looked at from the point of view of international 
law it seems as if these writers were attempting to exaggerate the loose 
dictum of Sir Robert Phillimore that the "true end of international 
law is the welfare and safety of individuals as members of states." Cor- 
rect as this statement may be, it is nevertheless wrong to suppose that 
the law of nations allows, from a scientific point of view, any place to 
individuals as subjects of rights. This point will be discussed more 
fully later. Suffice it to say in this connection that if the doctrine of 
"droits indiiriduels" were accepted, the conception of the independence 
of nations would completely vanish, for a state would hardly have a 
right to territorial sovereignty. 3 

From the succinct survey of the exaggerated rights of individuals 
that has just been made it is easy to conclude that the actual state of 
things does not allow such a wide interpretation of the responsibility 
of states, for then their burden would prove to be too great and the 
state organs would find themselves, if not entirely powerless, at least 
beset by great difficulties in the performance of other important duties. 
It is hardly possible to deny that individuals are entitled to certain 
rights which the state must leave them free to enjoy; but it is also true 
that by virtue of its sovereignty the exercise of such rights may be re- 
stricted. It becomes evident, therefore, that the question of the re- 
sponsibility of states in so far as it relates to individuals is the result of 
a compromise between the rights springing from sovereignty and the 
so-called primordial or absolute rights of individuals. 

So far it has been our endeavor to ascertain a very important factor 
in the liability of states in general. We shall be able now to enquire 
into the sources of such responsibility, and in doing this we shall inci- 
dentally show that the sources of the liability or non-liability in this 
particular case, just as in any other, are no other than those of the law 
of nations itself. 

The basis for the theory of the liability of states for the damages 

3 The whole question is lucidly discussed by Tchemoff, Protection des nationaux. 
risidant a VUranger, pp. 125-50. 
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suffered by foreigners in the course of riots, insurrections, or civil com- 
motions will not be found in doctrines of private law. There are writers 
who, in claiming for international law some rule that has not yet been 
incorporated in the practice of nations, have endeavored to introduce 
into their science notions which properly belong to the field of private 
law. In this way they have attempted to find in private law a basis 
for the theory which they expound. Such a course seems to be in many 
cases not only unnecessary but misleading. The fundamental differ- 
ence that exists between private law and international law (the former 
being law over persons, the latter law between nations) is sufficient in it- 
self to justify the suggestion that any attempts to take unreservedly 
certain portions from the one into the other can only be accomplished 
with great caution, for otherwise they will necessarily lead to confusion 
of thought. 

Thus M. Wiesse, the Peruvian writer, in finding a basis for the asser- 
tion that states are responsible to foreigners for the damages caused 
by the organs of the state in the course of a rebellion, suggests that the 
obligation is ex delicto.' 1 But it is evident that if a state is answerable 
to foreigners on account of dolus or culpa, it should also be liable in the 
same way to nationals. Supposing for a moment that international law 
imposed such liability in respect of damages suffered by foreign residents, 
it can never be expected that the same liability would exist towards 
the national members of the community except by the municipal law 
of that state. When no such municipal law exists in the state where both 
foreigners and nationals have been injured, the illogical result would 
be that the former would be entitled to an indemnity, whereas the latter 
would have no right whatever, despite the fact that the act or omission 
that caused the injury is one and the same. 

M. Fauchille, following a somewhat similar line, has offered a novel 
ground for this kind of liability. His idea is to introduce into interna- 
tional law the notion of risk. He argues that just as there is liability 
under the legislation of some countries, for damages resulting in the 
performance of certain acts that are attended with risk, so there ought 
to be in international law a kind of state risk — "risque ttatif." 6 The 

4 Cited by Von Bar in Revue de droit international et de legislation comparie, 2e serie, 
Tome I, p. 470. 5 Annuaire de I'Institut de droit international, Vol. XVIII, p. 234. 
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objection to this is that the notion would cover a ground wider than that 
claimed by international law, for nationals as well as foreigners would be 
subject to the so-called risque etatif, and the law of nations does not 
claim to regulate the conduct of states towards their own subjects. 

Nor can the statements made by those who pretend to found this 
liability on grounds of highly exaggerated humanitarianism be ap- 
proved. It is said that those persons who migrate to a foreign country 
carry with them great advantages, and that consequently they ought 
to be compensated when they are injured by the disturbances in that 
country. But this is a mistaken view. Von Bar has forcibly pointed 
out that persons who thus migrate, do so in the pursuit of their own 
interests. 6 They seldom, if ever, have in mind the benefit of the country 
to which they go ; and in fact there are many who make great fortunes. 
Commenting on these cases, Dr. G. Winfield Scott has suggested, with 
ample reason, that "relying upon their powerful governments to pro- 
tect them, these foreigners have become concessionaires to fat privi- 
leges." 7 . . . "The European states are prone to overlook the un- 
neutral acts of their subjects abroad and take up their alleged claims 
with all the force of a powerful state moved by deep national pride. 
Without doubt the home governments are imposed upon in this matter 
not only by their erring subjects, but by the resident consular and dip- 
lomatic agents." 8 Pradier-Fodere has also grasped the true state of 
affairs. He speaks of the case of those emigrants "who have no taste 
for hard work and meet with unexpected obstacles. It is the time of 
murmurs, recriminations, complaints. Diplomatists, the vigilant guard- 
ians of the interests of their fellow countrymen, intervene in the conflict. 
Guided often by political rather than by humanitarian considerations, 
they entrench themselves behind arbitrary ultimatums." 9 

These persons should not fail to realize that if they expect better re- 
turns than those which they can secure in their own countries, they must 
risk more — the risk of civil commotion should be present in their minds. 
This view has been expressed by Bismarck and also by the American 

6 Annuaire de VInstitut de droit international, Vol. XVIII, p. 237. 

7 Annals of the American Academy of Political and Social Science, Vol. XXII, No. 1, 
July, 1903, p. 72. 

8 Ibid., p. 76. 

9 Cited by Bureau, Le Conflit Italo-Colombian (Affaire Cerruti), p. 2, note 1. 
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Department of State when refusing to take in hand the demands of 
American citizens who deem themselves wronged by the disturbances 
in the foreign country in which they reside. 

It cannot even be argued that foreigners and nationals are on a foot- 
ing of equality according to the systems of law of the European nations. 
French law closes certain professions to foreigners. By English law only 
British subjects are allowed to own shares in British ships. And, more- 
over, international law does not expect that equal guaranties and op- 
portunities should be offered indiscriminately to foreigners as they are 
granted to nationals by the local law. It will be unfair, therefore, to 
claim greater security for foreigners, since by private law they may 
not be, and as a matter of fact they are not, entitled to any compensa- 
tion in the cases that form the subject of the present discussion. 

This confusion of ideas, if it may be so called, arises owing to the 
fact that the conception of an international obligation is not clearly 
perceived. It is generally thought that the wrong suffered by the in- 
dividual is the origin of the liability, and that therefore he has a claim 
by international law. But a correct apprehension of the notion of inter- 
national law does not warrant the conclusion that individuals are en- 
dowed with an international personality. Only states are subjects of 
the law of nations; whereas persons, as such, come into the domain of 
this law merely as objects. 10 It consequently follows that individuals 
can have neither rights nor duties in international law. The law of 
nations may impose on a state a certain obligation in favor of persons, 
but it does not follow that these persons are the subjects of the rights 
granted. The state would incur the liability, not because the persons 
have suffered damages, but merely on account of the fact that it has not 
issued internal regulations in accordance with the international man- 
date or has not performed them in a satisfactory manner. 11 Interna- 

10 Oppenheim, International Law, Vol. I, §§ 13, 289, 344, 384. 

11 This point is clearly dealt with by Anzilotti who expresses himself in the follow- 
ing manner: "L'obligation imposee a cet egard par le droit international est remplie 
par la promulgation des regies juridiques assurant aux Strangers la condition voulue 
et par leur application convenable aux cas qui se presentent. L'Etat n'a pas a garan- 
tir les Strangers des torts que d'autres individus peuvent leur faire, ni de dommages 
qu'ils peuvent eprouver." (Revue genirale de droit international public, Tome XIII, 
p. 26.) 
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tional law imposes on states, for instance, the duty to grant certain im- 
munities to ambassadors; if an ambassador is not duly protected in a 
state there may arise two entirely different obligations. One is the 
international obligation of the state for not having performed its duties 
in a proper manner; the state to which the ambassador belongs has 
been injured and can claim a reparation. The other obligation is of an 
internal character and springs from the violation of the municipal law 
of the state that forbade a certain conduct towards foreign ambassadors. 
In this case the ambassador himself, as a member of the community, has 
the right to put the law in motion. 

We see from the foregoing argument that in stating that there is 
an international duty of states towards foreigners for the damages suf- 
fered by them in the course of a rebellion or the like, a misconception 
is committed, even if there were grounds for asserting that some kind 
of liability exists. We entertain the hope, however, that we shall be 
able to prove that there is no such responsibility. The rules of inter- 
national law have their source in the custom and treaties of civilized 
states, and not in principles of private law or in humanitarian considera- 
tions — both being utterly inadequate for regulating the conduct of 
nations that have no superior. 12 If we were at a loss in finding a prin- 
ciple that would bear out the non-liability of states for the damages 
suffered by foreigners in the course of internal disturbances, we could 
easily appeal to the argument by analogy as evidenced in the cases of 
conflicting rights. It is commonly thought that every act that takes 
away or violates an acknowledged right would cause an obligation to 
spring up ipso facto. But this absolute theory is not applied universally 
even in the field of private law. The reason is that there are combina- 
tions of circumstances in which the continuance of that right would 
prevent the exercise of another and still more important right which 
must necessarily take precedence over the former. Summum jus, summa 
injuria. It can hardly be otherwise, for the life of law is not logic but 

12 It is hardly necessary to point out that dissent may be expressed from the treat- 
ment of the subject from this point of view by the school of writers who object to 
the notion of a "positive" international law, and who prefer to found their theories 
on principles of abstract justice or natural law. But to follow any other course would 
be to fall back on the antiquated notion of a law of nature, the interpretation of 
which is not only difficult but impossible. 
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experience. For the sake of argument let us suppose that international 
law enjoins the security of person and property of those residing in 
foreign countries; that these individuals have suffered damage by the 
acts or omissions of the state itself in its endeavors to quell an insurrec- 
tion that has broken out. Under this set of circumstances the very 
existence of the legitimate authorities of the state is in danger. The 
security of the inhabitants of the state, it must be remembered, comes 
only after the security of the state itself. 13 If the state were under a 
prima facie obligation to grant security to all members of the com- 
munity, this duty would be done away by the inherent right of self- 
preservation — a right which subordinates itself to no other. On the 
ground of a necessity so pressing all other rights must be suspended. 
This doctrine seems to be based on the solid grounds of the practice of 
nations not less than on principle. 

It is not our intention to enter here into the details of the highly 
controverted question of the existence or non-existence in law of rights 
springing from necessity. 14 There are some writers, on the one hand, 
who suggest that there is in every province of the realm of law a notion 
which, with its irresistible force — that of necessity — may suspend or 
even completely annul an existing right, however important it may 
be, thus not only releasing the sanction that imposes the corre- 
sponding obligation, but also legalizing the most obvious or manifest 
violation of a rule of law. This theory counts among its defenders 
authorities like Gentilis, Grotius, and Vattel, together with a host of 
modern writers. On the other hand, there are authorities of great re- 
pute who strongly object to the notion that would allow the existence of 
what is called an inexorable force which, when in operation, all rights 
are suspended, since it is deemed to be superior and paramount. They 
think that the theory is vague, ambiguous, dangerous; that it would 
afford ready excuse for arbitrary conduct and all kinds of abuses. It 
cannot be doubted that the notion, if not properly defined, would easily 
open the way for a considerable number of difficulties and dangers. 

13 Vide Leroy-Beaulieu, L'Etat moderne et ses /mictions, p. 98. 

14 Vide Anzilotti, in Revue g&n&ale de droit international public, Tome XIII, pp. 303 
et seq.; Fiore, Nouveau droit international public, Pradier-Fod6r6's translation, Vol. I, 
pp. 336 et seq. 
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While it is true that there is no criterion for deciding in some cases 
whether conduct is inspired by real or imaginary necessity, it is hardly 
possible to deny that certain contingencies may arise in which the neces- 
sity of the moment is so imperative as to demand prompt action even 
if it would entail the disregard of certain and well established rights. 
The law must, and in fact does, make allowances for these cases so press- 
ing and abnormal to which the ordinary rules of law cannot, in justice, 
be made to apply. It is not hereby suggested that the doctrine of neces- 
sity should be left with as wide a scope as some of its adherents would 
assert, leaving its interpretation to the ingenuity of possible wrong- 
doers who might apply it to the detriment of the law-abiding members 
of the community. But it is submitted that the principle on which the 
doctrine rests is as sound as anything can be. It has often been ap- 
pealed to in the intercourse of nations, although neither authors nor 
governments have ever agreed as to its extent and applicability. 

During the course of a rebellion against British authorities in Canada, 
a British commander violated the territory of the United States in his 
endeavors to catch the Caroline, an insurgent vessel. The Caroline was 
seized, set on fire, and sent adrift down the falls of Niagara. Mr. Web- 
ster, the American Secretary of State, denounced the attack as an out- 
rage upon the territory of the United States, but he went on to say that 
in order to excuse such an act, it must be shown that there is " a neces- 
sity of self-defence instant, overwhelming, leaving no choice of means 
and no moment for deliberation." Later on Lord Ashburton, British 
Minister to the United States, contended that the attack on the Caroline 
was justified by the test that Mr. Webster himself had given. 

It is universally accepted as a principle of the law of nations that 
intervention by a state in the affairs of another — which is nothing less 
than the violation of the right of independence — is justifiable when it 
is resorted to for the sake of self-preservation. If international law 
were to impose an obligation on states in favor of foreigners under nor- 
mal circumstances, will not the right of self-defence or necessity take 
away the liability of a state for damage resulting in the course of civil 
commotions? But to adopt the analogical argument in this case would 
be to accept the responsibility, at least in principle, and then rebut it 
in practice by showing that the necessity of the moment forced the 
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state to disregard the private rights of foreigners. The case can, how- 
ever, be placed in a more favorable plane, namely, the denial of the 
existence of any liability. 

Certain considerations springing from the fact of the existence of 
the state — whether it be considered as an end in itself, or as a means to 
an end — would suggest clearly the intrinsic impossibility of allowing any 
presumption of liability. However narrow a view of the purposes for 
which modern states are formed may be adopted, it must be admitted 
that it is their duty to establish the security of person and property. 
International law naturally assumes this, and as it deals with the inter- 
course that exists between nations it imposes the obligation on every 
state to provide adequate punishment and inflict it indiscriminately 
whenever a person does acts injurious to the government or subjects 
of another state. For if a nation regards with impunity such offensive 
actions of its members, it contributes thereby to endanger the good 
harmony that should prevail in international relations, becoming a 
moral accomplice to the original offence, and is held, therefore, person- 
ally liable. This principle, though essential in its generality for the 
very existence of the family of nations, is not absolute in its applica- 
tion. It is evident that there are reservations inherent in the very na- 
ture of things, and, although of great importance, they must be con- 
sidered only as exceptions. Contingencies may arise which the most 
prudent legislation cannot foresee, or the most powerful and well con- 
stituted government prevent. In such cases the nation whose members 
have suffered can demand from the local sovereign no more than the 
reparation, if any, that the municipal law provides in such cases accord- 
ing to ordinary rules of justice, impartiality, and good faith. But this 
could not be an indemnity; it must be regarded as a bounty which equi- 
table considerations may prompt a government to offer, and which could 
not in any manner give rise to a legal obligation. 

The moment that the constituted authorities of the government 
cease to exist, the state itself, as contemplated by international law, 
is non-existent, and could not, therefore, enforce those measures of 
public welfare for which it was formed. In the case of a rebellion or 
civil war the first and most important interests of the state — its exist- 
ence or that of its constitutional organs — are at stake, so that it be- 
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comes imperatively necessary for it to do its best in the avoidance of 
such commotions. Under these circumstances, it is evident, the state 
might find it impossible to insure the safety of persons and property 
within its territory. Strong measures may be called for in the carrying 
out of which private interests may be disregarded and consequently 
injured. The danger might be so imminent that it may demand exclu- 
sively all the attention of the government. The state cannot then en- 
force the ordinary law and should not, therefore, be held liable for the 
damages that result. Thus the well known maxim nemo tenetur ad im- 
possibiU applies. 

It further appears that, granting the existence of the above set of 
circumstances, it would not be possible to allow the supposition to be 
entertained that damages have resulted owing to carelessness. For how 
can a state be thought to be negligent as to a matter that vitally affects 
its existence? Moreover — and this will apply to cases in which the 
existence of the constituted authorities is not so deeply involved in 
the prevention of injurious acts, and damages accrue to foreigners either 
on account of measures taken by the state in the recovery of its au- 
thority, or through acts done by the rebels — it will not be possible, 
owing to the complicated nature of the case, to obtain proof of the care- 
lessness of the government. The most honest and obliging state will 
not always be willing to grant to individuals or foreign nations the right 
to inquire into its acts in order to ascertain when some of its officials 
have been negligent in the performance of their duties. Public policy 
naturally prevents such a course. The state is the sole judge of its in- 
ternal acts. International law cannot demand of a state to permit an 
investigation of this nature. To do so would be to infringe in a serious 
manner the accepted principle of the independence of sovereign nations. 

The arguments that have just been advanced, together with the un- 
fairness that would result by placing foreigners in a more favorable 
condition than nationals, would seem to bear out, in principle at least, 
the reasonableness of refusing to saddle the state with such liability. 
Let us now examine in turn the opinion of writers, the practice of na- 
tions, and the treaties that exist with reference to this matter. It will 
then be possible to see how far the law is in accordance with the prin- 
ciple. 
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OPINIONS OF WBITEBS 

The majority of writers on international law maintain that there is 
no liability on the part of the state to grant an indemnity to foreigners 
in the cases that form the subject of the present discussion. There is an 
eminent writer who dissents from this view, 16 but it is difficult to see 
why he adopts this course. In fact his statements in this connection 
seem to be too absolute and, it will appear, devoid of legal foundation. 
The recognition of any kind of liability, as Calvo points out, would 
necessarily involve a threefold danger. It would favor especially powerr 
ful nations to the detriment of weak states. It would also constitute 
an unjustifiable privilege for the foreign members of the community 
since nationals could not, except by municipal law, claim the privilege. 
Finally the mere fact of questions of this nature being withdrawn from 
the cognizance of the ordinary courts would amount to a serious inter- 
ference with the authority and dignity of the jurisdiction of the local 
sovereign. 16 

The question has also attracted the attention of the Institute of Inter- 
national Law. Although absolute liability on the part of states was not 
recognized, nevertheless the members of this learned body thought that 
a certain amount of responsibility ought to exist. The conclusions ar- 
rived at by the Institute are intended to recognize a right to indemnity 
as due to foreigners if they have been injured in their person and prop- 
erty when (a) the act that causes the damage is directed against for- 
eigners as such, or as members of a given state; (b) the violence consists 
in the closing of a port to ingress or egress, without due notice; or (c) the 
act is illegal or contrary to the laws of war. But if the state has been rec- 
ognized as belligerent by the country to which the complainant belongs 
his claim may be set aside. Foreigners will likewise find their claims 

16 Rivier, Principes du Droit des Gens, Vol. II, p. 43. 

"His actual words are as follows: "Admettre dans l'espece la responsabilitG des 
gouvernements, c'est-a-dire le principe d'une indemnit6, ce serait creer un privilege 
exorbitant et funeste, essentiellement favorable aux fitats puissants et nuisible aux 
nations plus faibles, 6tablir une inegalitd injustifiable entre les nationaux et les stran- 
gers. D'un autre c&tfi, en sanctionnant la doctrine que nous combattons, on porterait, 
quoique indirectement, une profonde atteinte a un des elements constitutifs de 
l'independence des nations, celui de la juridiction territoriale." (Calvo, Le Droit 
international theorique et pratique, Vol. Ill, § 1280.) 
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barred if they have continued to maintain their domicile or habitation 
in the territory of the insurrectionary government, as well as when 
they themselves have provoked the injury. 17 

Bluntschli 18 expresses himself with emphasis and precision when he 
lays down the law to the effect that "states are not bound to allow in- 
demnities for losses or injuries suffered by aliens or nationals resulting 
from internal troubles or civil war." 

More handles the question with his customary cogency. While con- 
sidering the damage caused by the government itself in order to repress 
the disorder brought about by a revolutionary movement or civil war, 
he lays it down that the authorities may employ the means of repres- 
sion requisite to safeguard the interest of the state and which are not 
forbidden by international law. "If by this act foreigners suffer an 
injury, the government cannot be declared responsible, nor be held to 
make indemnity for the damages suffered by them." He further adds 
that if the government did not take the necessary measures for pro- 
tecting the property of foreigners or did not endeavor to put down the 
offensive violence of its citizens, it would be answerable for the conse- 
quences of its culpable negligence; "but if the injury results from force 
majeure, there would exist no legal responsibility," for it is evident that 
"the action of a government could not be paralyzed by the necessity of 
protecting the rights of foreigners." 19 

Pradier-Fodere evidently adopts the same reasoning as Calvo. He 
points out that the rule generally accepted whereby states are not bound 
to grant an indemnity to foreigners on account of damages suffered 
during a civil war is based on considerations of great importance, which 
he summarizes in the following manner: "All foreigners who go to a 
foreign country for the advancement of their private affairs submit 
themselves, by this very fact, to the same laws and to the same tri- 
bunals as the citizens of that country, and the government cannot be 
made answerable towards them for the consequences of an outbreak or 
of a civil war, without making such responsibility an unjustifiable in- 
equality between foreigners and nationals. All sovereign states have 

" Annuaire, Vol. XVIII, p. 253 et seq. 

18 Le Droit international Codifii, par. 380 bis. 

19 Cited by Moore, Digest of International Law, Vol. VI, p. 952. 
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the right, in fact, of compelling obedience to the established order in 
their territories, even by the use of arms, and they will incur no other 
obligation to foreigners for the damages caused by the use of force than 
they incur in respect of their own nationals. To demand anything more 
would amount to an infringement on the territorial jurisdiction of the 
sovereign; it would introduce into international relations a privilege 
as favorable to powerful nations as it would be prejudicial to weak 
states." 20 

Considerations as those adduced by Calvo and Pradier-Fodere can- 
not be easily overlooked. They go to the very foundation of statehood 
and their disregard would seriously impair the independence of nations, 
thus imperiling the existence of an international community. It must 
always be borne in mind that international law derives its binding force 
not from the injunctions of a superior but from the consensus of sover- 
eign entities. Any of its rules, therefore, must be in accordance with 
the principle of independence, and must not substantially oppose or 
infringe the theories of sovereignty and equality. 

There is an eminent writer who, in dealing with the laws of war, lays 
down the rule with much precision and force. According to this au- 
thority "foreign subjects living or owning property in a country in 
which civil war breaks out cannot complain to their governments for 
the damages sustained on account of military operations. They can- 
not complain, at least so long as the troops act in accordance with the 
usages of war." 21 

After what has been said there ought to be no difficulty in adopting 
the statements of Professor Oppenheim in this connection as embodying 
the accepted view. "The majority of writers maintain, correctly, I 
think," says he, "that the responsibility of states does not involve the 
duty to repair the losses which foreign subjects have sustained through 
the acts of insurgents and rioters. * * * The responsibility of a state 
for acts of private persons injurious to foreign subjects reaches only so far 
that its courts must be accessible to the latter for the purpose of claim- 
ing damages from the offenders, and must punish such of those acts as 
are criminal." 22 

20 Traiti de droit international public European et Americain, Tome 1, pp. 348-349. 

21 Pillet, Lea Lois actueUes de la guerre, p. 29. n International Law, Vol. I, p. 223. 



740 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

"The law of nations," says Rutherforth, "does not suppose that a 
civil society must necessarily be a principal or an accessory in every 
act, which is done by any of its members. For this law, whilst it con- 
siders the several members as parts of the collective body, does not sup- 
pose each member to have no will of his own, or to be incapable of acting 
for himself without the command or the consent of that body." * * * 
" The neglect of a nation, in not preventing the subjects of it from offend- 
ing, will make the nation a party in their offence: for the nation, since 
they are under its jurisdiction, is obliged to take care that they do no 
harm to the rest of mankind. But such neglect does not make a nation 
accessory to the acts of subjects, that are in a state of rebellion and have re- 
nounced their allegiance, or that are not within its territories; for in these 
circumstances, the subjects, whatever they may be of right, are not 
within its jurisdiction in fact." 23 

In thus upholding this principle of the law of nations, most writers 
point out that the reason for the non-liability of states is that the acts 
that cause the damage are impossible of prevention. They are due to 
force majeure and therefore no liability can take place under the circum- 
stances. 

M. Brusa 24 takes exception to the doctrine of force majeure in the 
present case. His argument seems to be that the acts which cause the 
losses or injuries proceed from volition. According to him the notion 
applies only to acts emanating from the blind, elementary forces of 
nature, that is to say, to the "will of God." It is hardly likely that this 
view will be accepted. It must be recognized that the most efficient 
government might see itself incapacitated from foreseeing or preventing 
unfortunate occurrences. Certain civil commotions, like pestilences, 

23 Institutes of Natural Law, Vol. II, ch. ix, pp. 492—493. 

24 Annuaire de I'Institut de droit international, Vol. XVII, p. 96. M. Gaston de 
Leval (Report of the 24th Conference of the International Law Association, p. 206) 
thinks that "riots cannot, as a rule, be called actes deforce majeure." Apparently he 
tries to explain his statement by saying that riots "are not generally provoked by 
an unknown cause, and the duty of every government is to prevent them." This 
limitation of the meaning of the phrase "actes deforce majeure" would seem to be too 
absolute. Pestilences are effects of known causes and every government considers 
itself bound to prevent them. But at the same time aU admit that they are acts 
of force majeure because there are times when it is impossible to prevent such 
evils. 
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cannot be put down by the state without regrettable happenings taking 
place. They are beyond the plane of reasonable care, and when they 
arise the government, in virtue of its right of eminent domain, is em- 
powered to resort to any measures that the necessity of the moment 
may call for, provided they do not conflict with ordinary principles of 
humanity, even though they may inflict damages or suspend the or- 
dinary rights of the members of the community. "Foreigners," Pro- 
fessor Westlake says, "must even be content to submit, in common with 
nationals but not by way of discrimination from them, to those meas- 
ures beyond the ordinary course of law or administration which the 
government may find it necessary to adopt for the suppression of the 
insurrection, so long as they do not conflict with humanity or with 
substantial justice." 25 

CASES ARISING BETWEEN THE MORE IMPORTANT NATIONS 

The next topic that we have to discuss refers to the actual state of 
the law, especially as it applies to the leading states. This inquiry will 
lead us to a conclusion that cannot possibly be rebutted, for, after all, 
the practice of states is the more important source of the law of nations. 
By doing this we shall also be able to ascertain whether the principles 
that have been enunciated are in accordance with the practice. 

The question was raised by the British Government on account of 
damages sustained by British subjects during the course of the revolu- 
tionary movements that took place in 1849 and 1850 at Naples and Tus- 

26 International Law, Vol. I, p. 330. Among the authors that deny the existence 
of any liability on the part of the state for damages sustained by foreigners in the 
course of a rebellion the following may be mentioned: 

Anzilotti, La responsabiliU international des Etats a raison des dommages soufferts 
par des etrangers in Revue ginirale de droit international public, Vol. XIII, p. 305; Bon- 
fils, Manuel de droit international public, Sec. 326; Calvo, op. cit., Vol. Ill, 1280 el seq., 
also in Revue de droit international et de legislation comparie, Tome I, p. 417; Hall, 
International Law, p. 219; Lawrence, Commentaire sur les iUments du droit interna- 
tional de Henry Wheaton, Vol. Ill, p. 135; Leval, De la protection diplomatique des 
nationaux a VUranger, 103; Olivart, Del reconocimiento de beligerancia, p. 108; Philli- 
more, Commentaries upon International Law, Vol. I, 318; Pittard, La protection des 
nationaux a VUranger, pp. 281-6; Seijas, El derecho internacional hispano-americano, 
Vol. I, pp. 50 et seq., Vol. II, pp. 7, 308, Vol. Ill, pp. 308 et seq., Vol. IV, pp. 507-11; 
Torres Caicedo, Mis ideas y mis principios; Wiesse, Reglas de derecho internacional 
aplicables a, las guerras civiles, 43-45. 
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cany, and which were ultimately frustrated by the intervention of 
Austria. 

The British Minister at Florence was instructed to present to the 
Grand Duke of Tuscany a demand for indemnity. An English fleet 
was also sent to Naples to force on the King of the Two Sicilies a similar 
reclamation for the losses suffered by Englishmen during the bombard- 
ment of Messina. The Grand Duke asked the aid of Austria and further 
requested the court of Russia to serve as mediator. Russia declined to 
acknowledge the principle on which the British claim was based, and 
for this reason refused to take up the arbitration. Nevertheless, the 
Russian Minister of Foreign Affairs, Count Nesselrode, addressed a 
note to the Cabinet of London. "According to the rules of public law," 
said the dispatch, "as they are understood by Russian policy, it can- 
not be admitted that a sovereign forced to repossess himself of a town 
occupied by insurgents, is bound to indemnify foreign subjects who 
may have suffered damage from the assault on such a town." He went 
on to say that: 

If the right which the English Government claims in Tuscany and 
Naples should prevail, it would result in giving to British subjects an 
exceptional position abroad, far beyond the advantages enjoyed by the 
inhabitants of other countries, and would create for the governments 
which welcome them an intolerable situation. Their presence would 
be, to the fomenters of trouble, an encouragement to revolt; for, if behind 
the revolutionary barricades, there should continually rise up the menac- 
ing eventuality of future reclamations in favor of English injured in 
their property by the act of repression, every sovereign whose position 
or whose relative weakness exposed him to the coercive measures of an 
English fleet, would find himself stricken with helplessness in the face 
of insurrection. 

Prince Schwartzenberg expressed the views of Austria as follows: 

However disposed may be the peoples of Europe to extend the limits 
of the right of hospitality, they will never do so to the point of giving 
to foreigners a treatment more favorable than the laws of the country 
assure to nationals. The first right of every independent nation is to 
assure its own preservation by all the means in its power. When a 
sovereign using this right is obliged to resort to arms for the suppression 
of an open revolt, if, in the civil war which results from it, the property of 
foreigners established in the country is injured, it is a public misfortune 
which foreigners must share with nationals, and which no more gives 
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them the right to an exceptional indemnity than if their reclamation was 
founded on any other calamity proceeding from the will of men. 26a 

It appears that Calvo is wrong in asserting that the Austrian and 
Russian notes "brought an end to the claims of England who renounced 
her reclamations," 26 because in the course of a debate in the House of 
Commons, June 28, 1850, that is nearly two months after the Austrian 
and Russian dispatches had been received, Lord John Russell said that 
the Neapolitan Minister of Foreign Affairs had stated that he was willing 
to agree "that compensation should be awarded for the loss of such 
property as was destroyed without sufficient necessity, whether wan- 
tonly, designedly, or by pillage." 27 In spite of this fact, and although 
in the opinion of Lord Palmerston these dispatches were "an argument 
and nothing more," 28 it is not to be supposed that the reasons there 
advanced lack logical force. The principle then enunciated has been 
regarded by nearly all the authorities on international law as contain- 
ing the rules applicable to such cases. 

In 1836 Belgium was considering the advisability of conferring a right 
of indemnity to natives for the damages that they had suffered during 
the revolution of 1830. Lord Palmerston then expressed the view that 
"as long as the Belgian Government took no steps to indemnify its 
own subjects for similar losses, His Majesty's Government did not feel 
justified in pressing for a decision in favor of British subjects, who could 
only be entitled to be placed on the same footing as Belgian subjects." 29 

The United States applied the same principle when Spain attempted 

to obtain compensation for the losses sustained by some Spaniards at 

the hands of a riotous mob at New Orleans in 1851. In consequence of 

the news brought to that city of the execution in Cuba of some of the 

members of the Lopez filibustering expeditions, the populace rose 

against the Spanish residents and destroyed some of their property. 

Mr. Webster, Secretary of State, in a note to Sefior Calder6n de la Barca, 

the Spanish Minister, refused to admit any liability on the part of the 

United States for the violence committed by the mob. 30 

26a Moore, Digest of International Law, Vol. VI, pp. 88&-887, citing Lawrence, 
Commentaire sur Wheaton, III, 128. M Op. eit., Vol. Ill, p. 145. 

27 Hansard's Parliamentary Debates, 3d series, Vol. CXII, pp. 701-2. 
*Ibid., Vol. CXI, p. 719. M Cited by Baty, International Law, pp. 97-8. 

30 Moore, Digest of International Law, Vol. VI, p. 812. 
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In the year 1863 the same parties were again engaged in a similar 
controversy. On this occasion it was a claim presented to Spain by 
the United States for the losses sustained by one of their citizens by an 
insurrection in Santo Domingo directed against the Spanish Govern- 
ment. As was to be expected, His Catholic Majesty repudiated all 
responsibility, alleging that every possible measure had been taken for 
the protection of foreigners, that in spite of this the government troops 
had been obliged by the insurgents to abandon certain positions, and 
that he could not under the circumstances, be held liable for the dam- 
ages caused by the insurgents. The United States, it appears, ac- 
quiesced in this decision. 31 

The United States have always refused to entertain any demands 
directed against them for damage suffered there by foreigners in the 
course of riots or civil war. This policy they followed and upheld when 
the Peruvian Government requested compensation for a cargo of guano 
that had been destroyed by a party of men belonging to the Confed- 
erate navy. In a dispatch of January 9, 1863, Mr. Webster denied 
the existence of any liability on the part of the United States, as they 
had, he said, employed all the diligence and energy that could be exer- 
cised for the purpose of suppressing the insurrection. 32 

By the time of the American civil war the British Government was 
prepared to uphold this principle of justice. The Cabinet of London 
refused then to take in hand demands for indemnity on account of in- 
juries inflicted by the forces of the United States on British subjects. 
The claimants were informed that their course was to make use of such 
remedies as were open to the citizens of the United States. 33 

During the Cretan outbreak of 1868 Turkey attempted to obtain 
satisfaction for the acts of violence committed on Ottoman subjects. 
The Greek Minister of Foreign Affairs refused to entertain the claim. 
Finally, the conference that met in Paris in 1869 decided to leave all 
these questions to the cognizance of the local tribunals. 34 

Another precedent is furnished by the disturbances that took place 

31 Moore, Digest of International Law, Vol. VI, p. 955. 

32 Moore, International Arbitrations, Vol. II, p. 1622. 

33 See Hall, International Law, p. 220. 

34 Cited by Baty, International Law, p. 151. 



NON-LIABILITY OF STATES IN EE FOREIGNERS 745 

at Saida in 1881. They seem to have been so harmful that out of the 
thousands of Spaniards (so says the Duke de Fernan Nufies, Spanish 
Ambassador at Paris) established in that region, there only was left 
"desolation, death, dishonor, and misery." The Spanish Government 
demanded "an indemnity" from the French Government "as an act of 
justice," and submitted that energetic measures should be taken in 
order to prevent further occurrences of this regrettable kind. M. Barth£- 
lemy Saint-Hilaire delicately but forcibly reminded the Government 
of His Catholic Majesty that Spain had always refused to accept any 
responsibility for the wrongs inflicted on foreigners during the Carlist 
insurrections, and that the Government of the Republic, being naturally 
entitled to entrench itself behind this very same rule of international 
law that Spain had effectively cited whenever claims of this nature had 
been made against her, would not be obliged to indemnify the victims 
of Saida. He went on, nevertheless, to say that the French Govern- 
ment would grant some help to those who had suffered, but not in the 
form of an indemnity, for, he explained, "these measures of reparation 
cannot, in their very nature, emanate from a legal obligation. * * * 
The occurrences at Saida, like the coming of a pestilence, bear the char- 
acter of the inevitable, and cannot impose liability on a state." 36 

It is a misfortune, however, to find that these recognized principles, 
founded both on ideas of justice and expediency, and universally acted 
upon in the practice of the more important nations in their dealings with 
one another, have barely, if ever, been applied by these very nations in 
their intercourse with the weaker members of the international com- 
munity, when their citizens or subjects have suffered damages in the 
course of regrettable but unavoidable occurrences brought about by 
insurrections or internal commotions. It is true that some of the Latin 
American republics see themselves often harassed by rebellions, but 
there is no reason for powerful states to deal with them by arbitrary 
means that the law of nations does not warrant, and thus compel them 
to grant reparation — often excessive — to foreigners. 36 

36 Cited by Seijas, El dereeho international hispano-americano, Vol. Ill, pp. 445 
et seq. 

311 M. Thiers is reported to have said in the Chamber that although the French 
claim for compensation for damages suffered by Frenchmen against a Latin American 
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CASES IN WHICH DEMANDS HAVE BEEN MADE AGAINST THE LATIN AMERI- 
CAN REPUBLICS 

We have now gone over some of the cases in which a demand for com- 
pensation has been raised by a state as against one of the more powerful 
nations. What have been the results, the character, and the conse- 
quences of similar demands when the claims for damages come from 
one of the more important states as against the Latin American repub- 
lics? In order to answer this question it is necessary to examine some 
of the cases that have occurred in the New World. If we attempt to 
summarize here one of the conclusions to which the examination of the 
actual cases will lead us, it must be said that grants have often been 
made to those foreigners who are able to arouse the pride of their coun- 
tries and thus move them with a mistaken and excessive zeal to press, 
in the first instance, diplomatic claims, and then, if there is a demur, 
to back them with the use of arms, actual or prospective. Compensa- 
tion is then obtained not by the force of law but by the law of force. 
For these reasons the Latin American states have always refused to 
recognize the legal obligation to grant an indemnity. And when repara- 
tions have been voted, these states have insisted that they are in no 
way bound to do so by law, and that therefore any such grant is to be 
considered as a liberality or bounty and not as an indemnity. 

It is hardly necessary to mention the compulsory measures taken 
against the United Provinces of the River Plate by Great Britain and 
France, and against Mexico by Great Britain, France, and Spain. The 
facts in both cases are well known, for everybody is aware that the 
ostensible purpose of these expeditions was to obtain reparation for the 
damages sustained by foreigners in the course of revolutions. It is now 
universally admitted that both these interventions were unjustifiable, 
even on the grounds on which they were alleged to have been under- 
taken. For these reasons we confine ourselves to mention the cases only, 
without proceeding to add further condemnation, although well de- 
served, of the high-handed action of these powerful nations. 37 

During the revolution that took place in Venezuela in the year 1859 

state had been reduced to three millions — the sum actually obtained — yet it had 
been found that the claimants had only a right to two millions! (Seijas, op. tit.) 
37 See Calvo, op. tit., Vol. I, §§ 187-203. 
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several Spanish subjects suffered heavy damages caused both by the 
constituted government and by the rebels. The Venezuelan Minister 
of Foreign Affairs gave his answer in a brilliant dispatch in which the 
principles of the law of nations were invoked with great precision and 
force. He expressed the readiness of his government to pay the losses 
caused by the legitimate authorities. But with regard to the acts of 
the rebels he refused to recognize that Venezuela was answerable; her 
only duty, he said, was to punish those who had caused the injuries. 
As this answer did not satisfy the unjust demands of Spain, the diplo- 
matic relations of the two countries were broken off. Finally Spain 
seems to have seen the justice of the Venezuelan refusal by agreeing to 
the principle that was set up, for by a convention of November 16, 1861, 
the friendly relations of the two countries were reestablished and Spain 
agreed that Venezuela should pay in respect of the damage caused by 
the authorities only, or when such damage was due to the negligence 
of the officials of the government. 38 

In 1836 some Venezuelan revolutionists — the so-called reformistas — 
took possession at Puerto Cabello of a quantity of flour belonging to a 
Mr. Litchfield, an American citizen. The Government at Washington 
demanded compensation from Venezuela, but she refused to entertain 
the claim on the ground of force majeure. The United States thereupon 
dropped the matter. 39 

After the riot at Panama of April 15, 1856, which was the result of a 
quarrel between a native and an American citizen, the Government of 
New Granada contended that she was not bound by the law of nations 
to indemnify those who had suffered damage. The United States pressed 
unduly an exorbitant claim in order to obtain great advantages from 
this weak state. Eventually, by a convention of September 10, 1857, 
New Granada acknowledged her liability, "arising out of her privilege 
and obligation to preserve peace and good order along the transit route," 
an acknowledgment which was understood to refer to the engagement 
of Article 35 of the treaty of 1846 between the two countries. 40 

38 Torres Caicedo, Mis ideas y mis principios, Vol. II, p. 315. 

»» Ibid., p. 314. 

40 British and Foreign State Papers, Vol. 47, p. 353. A full discussion of the case 
is found in Seijas, op. cit., and also in Moore, International Arbitrations, Vol. II, 
p. 1361 et seq. 
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In the year 1871 several foreign subjects suffered damages in Argen- 
tina owing to the acts of tumultuous gauchos. The diplomatic agents 
made representations to the government complaining of the lack of 
security attending foreign immigrants. The British Charge d' Affaires 
was told by the Argentine Minister for Foreign Affairs that if a diplo- 
matic agent in any way censured the action of the government with 
regard to the defence of the frontier or the administration of the foreign 
colonies he (the Minister) would be placed under the painful obligation 
of leaving his dispatches unanswered, or of answering them in a way 
that would unequivocally deny the right to interfere in such matters. 
Sefior Tejedor in a very able and lucid dispatch of January 22, 1872, 
further expressed his views to the British Charge 1 d' Affaires as to the 
position of foreign residents in similar cases. "Foreigners," says the 
note, "so soon as they arrive in a foreign country, are subject to its laws 
and to its authorities. A foreigner, consequently, with a view to the 
exercise of his rights, as well as for the setting forth of his complaints, 
must address himself in common with those who are citizens of the 
country to these authorities, invoke these laws, and await and submit 
himself to their decisions. Otherwise the foreign body would constitute 
a state within a state — a political monstrosity." Earl Granville in his 
note of March 26, 1872, to the British Charge" d' Affaires at Buenos 
Aires, instructed him to the effect that, if he found on careful inquiry 
that there had been default on the part of the local authorities, a repre- 
sentation should be made to the Argentine Government, and then pro- 
ceed to demand proper compensation for the injury inflicted. "Should 
no such default appear," he continued, "calamitous as this result of 
the rising has been to British subjects, Her Majesty's Government 
regret that they cannot properly put forward a claim in their 
behalf." 41 

In consequence of the political disturbances that occurred at San 
Miguel some Italian residents lost part of their property. Italy at 
once instituted a claim against the Government of Salvador. The Re- 
public flatly denied the existence of any liability in accordance with the 
principles of international law. Nevertheless, by a convention of 
February 4, 1876, she " considers those occurrences as a public calamity 
41 Parliamentary Papers, 1872 (c. 569). 
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and, without establishing precedents, agrees to recognize and pay the 
losses suffered by the Italian subjects." 42 

In 1881 some Mexicans were murdered by a lawless band of American 
citizens. The Mexican Government did not claim compensation, but 
limited itself to demanding an investigation of the matter so that the 
perpetrators of the crime should be properly punished. 43 

As a further example of the interpretation of this principle by the 
Latin American states let us read the opinion of the Minister of Justice 
of Brazil as expressed in a note to the Minister of Marine, dated Oc- 
tober 9, 1893. "In times of internal troubles or civil war," thus runs 
the dispatch of M. Fernand Lobo, "the government does not assume 
any responsibility or violate the rights of individuals if, being con- 
strained by force majeure, and in the legal exercise of public powers, it 
assures the security of the state or commits acts that cause damages to 
individuals. Those who have suffered, let them be nationals or for- 
eigners, have no right to any indemnity whatever." 44 

This was the time of the civil war in Brazil. Her Minister of Justice 
did nothing but point out the recognized rule of international law, as 
may be seen from the following passage, taken from a communication 
of the American Department of State in answer to a demand of an 
American citizen who sought the interference of the United States in 
order to make good a claim against the Brazilian Government for the 
destruction of his property during the civil war. The Department of 
State declined to take in hand this claim and added : 

An alien domiciled in a foreign country is not entitled to any greater 
privileges or immunities than a native. If war breaks out there, he, 
in common with the other inhabitants of the country, is necessarily 
exposed to the inconveniences and disadvantages of such a state of 
things, and, if his property is injured or destroyed, the government can- 
not legally be held accountable therefor. 46 

42 British and Foreign State Papers, Vol. 70, p. 493. 

43 Correspondencia diplomdtica de Mexico, Tomo II, p. 163. 

44 See Revue generate de droit international public, Vol. I, p. 164. In 1895, however, 
the Brazilian Government granted the sum of 900,000 francs to the families of three 
French citizens who had been killed during the civil troubles of 1893. (See the same 
review, Vol. II, p. 340). 

46 Moore, Digest of International Law, Vol. VI, p. 892. 
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Sometimes claims of this nature have led to international conflicts 
that for a moment have seriously threatened the peaceful relations 
existing between two countries. It was the confiscation directed by 
the administrative decision of the local authority against Cerruti, an 
Italian subject, that caused the rupture between Colombia and Italy. 
It appears that Cerruti was carrying on business in Colombia in a com- 
pany that mainly belonged to politicians of note. He himself, it was 
alleged, had taken active part in the political movements that led to 
the insurrection. The local authority decreed confiscation of the prop- 
erty of the company as being obnoxious to the government, rightly 
assuming that it was a Colombian association. Italy soon intervened, 
and for a time diplomacy was doing its work of peace, until an ex- 
traordinary incident rendered an arrangement impossible. An Italian 
cruiser arrived in Buenaventura for the purpose of obtaining informa- 
tion with regard to the points at issue. The commander of the vessel 
called Cerruti on board, whereupon the local authorities informed him 
that Cerruti had been forbidden to leave the town. Finally permission 
was given after the commander had promised to send back the prisoner 
in order that the latter might remain amenable to the local jurisdiction. 
But the commander evidently thought otherwise for he decided to resist 
by force, in spite of his pledge, the removal of the prisoner. As a result 
of these high-handed proceedings the diplomatic relations of the two 
countries were broken off. The parties finally agreed to refer the dis- 
pute to arbitration first to Spain and then to the United States, and in 
the end Colombia was obliged to pay the losses caused to the property 
of Cerruti. 46 

It has nowhere been suggested that in these weak states of the New 
World foreigners experience a less favorable treatment than that ac- 
corded to nationals. When the treatment is different it is rather more 
advantageous to aliens owing to the hospitable character of these na- 
tions. They have always entertained the best good-will for alien resi- 
dents. Opportunities and guarantees that are offered to nationals are 

46 Bureau, Affaire Cerruti. Professor Bureau quite rightly says that "the Cerruti 
case was a new episode to be added to the history — already too long and too well 
known — of the abuses of force of which European states have sometimes been guilty 
towards the Republics of Central and South America." (Ibid., p. 2.) 



NON-LIABILITY OF STATES IN RE FOREIGNERS 751 

likewise extended to foreigners. If we examine some of the provisions 
of the laws of the Latin American republics we shall find that their 
governments, in spite of the severe treatment that they experience at 
the hands of the more powerful states, have always treated foreigners 
with all the consideration and liberality that are possible under circum- 
stances so abnormal as those brought about by such public calamities 
as civil commotions. Thus we find that during the civil war in Vene- 
zuela of 1862, the Secretary of Foreign Affairs addressed a circular to 
the governors of the provinces intimating the order of the president 
that aliens should be respected in their persons and property. 

The same government by decree^of February 14, 1873, undertook to 
pay for the losses, injuries, or expropriations caused by the authorities 
in the event of civil or international war. By Article 11 of this decree 
it is provided that all those who without a public character exact forced 
loans, contributions or spoliations are to be personally liable to those 
who have been wronged. 

The Government of Peru, by a decree dated February 27, 1871, de- 
cided to pay the claims for the damages caused in the sacking of Callao 
in November, 1865, by the revolutionary forces of Colonel Prado. The 
awards were to be made by a mixed commission appointed by the dip- 
lomatic corps resident in Lima and the Peruvian Minister of Foreign 
Affairs. 

Colombia, by her law No. 67 of 1877, provided that the losses caused 
by the rebellion of 1866 should be satisfied with funds of the state. 
Foreigners as well as nationals were entitled to this liberality; but it 
was further decided that foreigners should receive payment in the form 
of drafts on the custom houses. The British Foreign Office protested 
against this provision in a dispatch addressed to the Colombian Govern- 
ment on January 3, 1878. Possibly in consequence of this objection a 
new law was passed on the 1st of July, 1878, providing that the claims 
of foreigners should be settled ministerially (administrativamente) and 
that the claims thus recognized should be paid in cash or in documents 
of public credit, as may be agreed upon between the executive power 
and the party interested. In this incident we find an example of the 
unjustifiable pressure that sometimes is brought to bear by the powerful 
states on the Central and South American republics. Colombia was 
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making to foreigners a concession which she was not by law obliged to 
do. In spite of this spontaneous act of grace Great Britain pretended 
to dictate the manner in which the bounty should be given. 47 

Again by law of August 31, 1886, Colombia took upon herself the 
payment of the damages sustained by foreigners during the rebellion, 
provided that the losses were caused by the acts of the public authorities. 
The executive decree that put this law into execution (October 11, 1886) 
went on to say that "though international law does not bind the govern- 
ment to indemnify foreigners for the losses and damages suffered, yet 
it has decided of its own free will to repair such damages. But the pres- 
ent course shall not hereafter be cited as a precedent for future ac- 
tion." « 

We may now leave here the record of these unwarranted and untenable 
claims on the part of the powerful nations which seem to have availed 
themselves of every possible opportunity for reminding the Spanish 
American republics, in a manner sometimes too harsh and often unde- 
served, that, in their opinion, the latter's stability as regards internal 
affairs and general condition of the government does not quite reach the 
standard that is expected from properly constituted governments. The 
consideration of questions like this would afford ample matter for think- 
ing to the international lawyer. He might feel tempted to doubt whether 
international law is really law or, if so, whether there are different cate- 
gories of states when considered from the standpoint of legal theory. 
And then he might proceed to ask himself what is the principle that 
underlies this supposed differentiation, if it exists, among the members 
of the family of nations. Does the differentiation depend on a certain 
standard of general advancement that would enable a given country 
to provide fair and just enactments for the welfare of the community, 
or is it, on the other hand, to be found in the ability or power of backing, 
by means of force, the rules that are deemed to exist for the intercourse 
of nations whenever one of such rules has been disregarded to the prej- 
udice of that state? For in the history of these claims it clearly ap- 
pears that reparation has been exacted in a manner that would not be 
adopted with greater states. And if the proceedings thus followed are 

« British and Foreign State Papers, Vol. 68, p. 776; Vol. 69, p. 376. 
48 Ibid., Vol. 77, pp. 807, et seq. 
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in any way correct, then they involve the supposition that one set of 
rules obtain among certain states while entirely different rules apply to 
the other members of the international community. In fact, one argu- 
ment at least would be found here which is contradictory to the current 
doctrine of the equality of states. 

But we must leave aside considerations of this nature, for, though 
important, they are irrelevant to the subject now discussed. We must 
therefore proceed to examine the treaties that exist between the different 
nations of the world, so as to ascertain how far or to what extent, if at 
all, any state responsibility is thereby recognized in cases of riots or 
insurrections. 

STATE PAPERS AND TREATIES 

There has always existed a theoretical controversy as to the value 
of treaties as sources of international law. Some writers hold that such 
documents afford no index as to the existence of binding rules, while 
others avoid no pains in their endeavors to prove that treaties form one 
of the principal foundations of our science, thus regarding the stipula- 
tions therein contained with a sort of veneration. In point of fact, 
however, both views seem to be untenable. The error is undoubtedly 
due to the fact that the advocates of either of these theories, without 
subjecting the question to a severe analysis, proceed to indulge in general- 
izations for which no justification can possibly be found. 

It is true, on the one hand, that there are treaties in existence whose 
only object is to settle for all times a difficulty between the signatory 
powers, without any regard to the existing rule of law on the subject, 
but rather in accordance with the wishes of that state which for the 
time being can assert its superiority in respect to the matter in dispute. 
Treaties may also be entered into for the purpose of bringing about a 
permanent change in the territorial sovereignty of a given state. It is 
evident that stipulations of this nature are of no importance to the 
international lawyer for they afford no evidence as to the existence or 
non-existence of legal rules. Therefore the statement sometimes made 
with regard to all treaties to the effect that they have no value as sources 
of law should be restricted to conventions of the type here described. 

It must be admitted, on the other hand, that nations at times enter 
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into engagements whereby they really legislate, for they may, by means 
of conventions, create a new rule which, if expressly or tacitly adopted 
by a sufficiently large number of states, should be held henceforth to 
form part of the law of nations. When this is the case it is difficult to 
avoid the conclusion that there are some treaties that can rightly be 
considered as forming part of the sources of the law. 

The treaties with which we are now going to deal, although not similar 
in nature to those above mentioned, may properly be said to constitute 
one of the sources of the rule whose existence in the domain of law has 
been amply shown by the practice of states in their dealings with one 
another. The conventions that exist whereby it is provided that a 
state is not responsible for the damage suffered by foreigners in the 
course of riots or civil wars are declaratory of the established practice of 
states, and hence they are really a source of international law because 
they set forth in a clear and unmistakable manner the rule that is gen- 
erally considered to be of universal application. Prima facie it would 
appear that if a rule is deemed to be binding among states there is no 
need to incorporate it in conventional engagements. Only when the 
proposed course of action is novel or otherwise inconsistent with the 
established practice, it might be suggested, it is necessary that it should 
form the subject of treaties. It must be borne in mind, however, that, 
owing to considerations springing from the imperfect state of the law 
of nations, some rules do not receive the application and observance 
that are generally expected. Hence logic is superseded by convenience. 
The Latin American states have adopted the policy of expressly provid- 
ing in their treaties with certain powers that there is no liability for 
damages sustained by foreigners in the event of civil wars, not because 
they seek to receive an exceptional treatment that international law 
does not warrant, but simply for the purpose of preventing the recur- 
rence of illegal demands, and thus strengthen the accepted rule. 

The hard lessons of experience — some examples of which have already 
been noticed — have compelled Latin American states to realize that 
it is useless for them to cite the accepted principles of international law 
applicable to such cases when the wronged persons are subjects or citi- 
zens of powerful nations. The feeling thus produced has prompted them 
to entrench themselves behind conventional engagements, or even to 
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set up their own municipal provisions against these unwarrantable de- 
mands. The movement directed to check the arbitrary manner of the 
European states of obtaining certain advantages for their subjects was 
started by Torres Caicedo, 49 and subsequently taken up by Calvo. 
Their endeavors in this connection, as will be seen, have had the direct 
result of arriving at a universal agreement in Latin America to resist, 
as far as political considerations would allow, any claims of this nature. 

There is already a considerable number of commercial treaties, en- 
tered into by Latin American with European states or by one Latin 
American republic with another, which contain the so-called clause de 
non-responsabitite. The tendency of this clause is to provide for the 
non-liability of the state for the damages suffered by foreigners in the 
course of revolutions, or at the hands of savage tribes, provided that the 
damage is not caused by the fault or negligence of the governmental 
authorities. Sometimes the clause is silent as to the damage occasioned 
by the government itself or its officials, and speaks only of the acts of 
the insurgents or of savage tribes. 

As an example of this provision it would be advisable to quote here 
the clause found in the treaty concluded by France and Mexico in the 
year 1886. It runs as follows: 

II est en outre convenu entre les parties contractantes, que leurs gou- 
vernements respectif s, excepts les cas dans lesquels il y aura f aute ou man- 
que de surveillance de la part des autorit^s du pays ou de ses agents, ne se 
rendront pas r^ciproquement responsables pour les dommages, oppres- 
sions ou exactions que les nationaux de l'une viendraient a subir sur 
le territoire de l'autre en temps d'insurrection oil de guerre civile de 
la part des insurg^s ou par le fait de tribus ou hordes sauvages qui re- 
fusent leur ob&ssance au gouvernement. 60 

49 See his works entitled Mis ideas y mis prindpios and Uni&n latino-americana. 
*> Art. XI, apud Martens, Nouveau recueU geniral de traitis, 2e serie, Tome XV, 
p. 843; or in British and Foreign State Papers, Vol. 77, p. 1094. 
The following treaties also contain similar provisions: 

Belgium and Mexico (1895), Art. 15, Martens, op. cit., Vol. 23, p. 73; 

Belgium and Venezuela (1884), Art. 18, " " 11, p. 620; 

Colombia and Germany (1892), Art. 20, " " 19, p. 842; 

Colombia and Italy (1892), Art. 21, " " 22, p. 313; 

Colombia and Spain (1894), Art. 4, Olivart, Tratados de Espafia, 

Vol. 11, p. 64; 
Costa Rica and Salvador (1882), Art. 16, Martens, Vol. 14, p. 242; 
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Sometimes however, the provision of non-liability is absolute, that is 
to say, the state refuses to recognize any duty to pay compensation for 
the damages sustained by foreigners whether they are due to the acts 
of the insurgents or of the legitimate authorities, without any reference 
to the fault or negligence of the government. Thus in the treaty be- 
tween Ecuador and Salvador of March 20, 1890, 

It is stipulated that the respective governments are not responsible 
for the losses and injuries which the citizens of one republic may suffer 
in the territory of the other in time of foreign or civil war, with the 
exception of those cases in which they are so responsible to the natives, 
so that in no case shall a better treatment be accorded to them than to 
natural born citizens. 61 

The Institute of International Law, in laying down some rules in- 
tended to regulate the conduct of states when damages are sustained by 
foreigners in the course of internal disturbances, deprecated the practice 
of concluding treaties containing the clause of reciprocal irresponsibility. 
In the opinion of this learned body such provisions are mischievous 
because they excuse states from the performance of their duty to pro- 
tect their nationals abroad and their duty to protect foreigners within 
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their own territory. The Institute further thinks that states which, by 
reason of extraordinary circumstances, do not feel capable of granting 
a sufficiently efficacious protection to foreigners within their territories, 
can escape the consequences of such a state of things only by tempo- 
rarily denying to foreigners access to their territory. 62 It may be sub- 
mitted, however, that the remedy offered would be, in the majority of 
cases, more harmful than the evil that it is intended to prevent. For 
if, in order to avoid the commission of injurious acts against foreigners, 
the state denies them access to its territories, it should also proceed to 
expel those who are already established there whenever a civil war or 
an insurrection breaks out. It is not difficult to see that the damage 
resulting from the adoption of this extreme measure would be con- 
siderably greater than the potential one which it is sought to avoid. 

The attempts of the Latin American states to counteract the 
unwarrantable claims of powerful nations have not been confined 
to concluding treaties denying the existence of any liability in this con- 
nection. At the second Pan-American Conference a convention deal- 
ing with the rights of aliens was adopted by all the American Republics, 63 
in which it was provided as follows: 

The states shall not have, nor acknowledge, in favor of foreigners any 
other obligation or responsibilities further than those established by 
the Constitution and law in favor of natives. Therefore the state shall 
not be responsible for damages sustained by foreigners through the acts 
of rebels or individuals and in general for damages originating from for- 
tuitous cases of any kind, considering as such acts of war, whether civil 
or national, except in case of negligence on the part of the constituted 
authorities in the fulfilment of their obligations. 

Some states have also included this principle in their constitutions 
or in municipal laws. Thus Salvador in her Constitution of 1883, has 
laid it down that "neither Salvadorians nor foreigners shall in any case 
claim from the government any indemnity for damages or losses they 
may suffer in their persons or property caused by political disturbances; 
their right to claim redress from culpable functionaries or private in- 
dividuals remains intact." 64 Guatemala in her provision dealing with 

» 2 Annuaire, Vol. XVIII, p. 255. 

53 The delegations of the United States and Hayti refrained from voting. 

64 Constitution of Salvador, Art. 46. 
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this question refers only to "damages, prejudices, or expropriations 
which have not been executed by the legitimate authorities, or by agents 
of such authorities, in their public capacity." The provision goes on 
to say that " all those who, without public character, should decree con- 
tributions or forced loans, or commit acts of spoliation of any descrip- 
tion, as also those who carry out such proceedings, shall be held directly 
and personally responsible with their property to the injured party." 66 
And a Colombian law on the subject says that "the nation is only re- 
sponsible to foreigners for expropriations and other actions made or 
done by the government itself or by its agents, and will in no case pay 
indemnity for contingent losses or injuries arising from such expropria- 
tions." 56 

In 1888 Ecuador enacted a very strict and drastic law on the subject. 
The terms of this measure are as follows: 

Article 1. The nation is not responsible for the losses and damages 
by the enemy during international or civil war or by tumults or mu- 
tinies; nor for those which may be caused in similar cases on the part 
of the government by means of military operations and the inevitable 
consequences of the war. Natives and foreigners will not have the right 
of being indemnified in these cases. 

Article 2. Neither is the nation responsible for losses or injuries 
through gain ceasing or loss resulting, arising from the measures of 
security which the government may take in the persons of natives or 
foreigners, by ordering their arrest, confinement, sending into the in- 
terior, or expatriation, or extradition with respect to foreigners, when 
public order or the interests of neighboring states should render such 
measures necessary. 

The diplomatic corps resident at Quito addressed a note to the Ecua- 
dorian Minister of Foreign Affairs protesting against the contents of 
this law, and informing him at the same time that, in the event of any 
cases arising, they would act on the principle that municipal law could 
not alter international law to the prejudice of the subjects of other 
nations. 57 

This seems a convenient place to draw the attention of the reader to 

56 Law of Feb. 21, 1894, Arts. 82, 83, State Papers, Vol. 86, p. 1291. 

" Law of Nov. 26, 1888, Art. 11, State Papers, Vol. 79, 168. 

67 Law of July 17, 1888, State Papers, Vol. 79, pp. 166-7. See also Constitution 
of Hayti, Art. 185; Constitution of Honduras, Art. 142; Constitution of Venezuela, 
Art. 15; Law of Venezuela of April 16, 1903, Art. 17. 
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a clause that is sometimes found in the treaties entered into by the Latin 
American states. The purpose of the provision is to do away in general 
with the vexatious diplomatic intervention of the great powers in be- 
half of their subjects when the latter deem themselves injured by the 
government or the inhabitants of a Latin American republic. The 
purport of this clause then is simply to uphold the principle of territorial 
sovereignty which the states in question have been and are always 
anxious to maintain. 

We mention in this connection the clause that provides for non- 
intervention by diplomatic means, because the interference of which we 
are now speaking generally takes place on account of the damages 
suffered by foreigners in the course of internal commotions. The pro- 
vision is generally couched in the following terms: 

The said contracting parties being desirous of avoiding everything 
which might jeopardize their friendly relations, engage that their diplo- 
matic representatives shall not support officially, unless to arrive at a 
friendly arrangement, if warrantable under the circumstances, claims 
or complaints of private persons relative to matters cognizable by the 
civil or criminal law, which are before the courts of the country, unless 
there be a denial of justice, or in the case of a final judgment not being 
carried out. * * * M 



68 Article 9 of the treaty between Ecuador and Salvador (1890), Martens, Vol. 24, 
. 18. 
A somewhat similar clause is found in the following treaties: 
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In the declaration subscribed by the Latin American republics at 
the Second Pan-American Conference, already alluded to, a provision 
is found dealing with this subject. It is enacted that: 

Whenever a foreigner may have claims or complaints of a civil, crim- 
inal, or administrative nature against a state or its citizens, he shall 
apply to a competent court, filing at the same time his demands, and 
such claims or complaints shall not be made through diplomatic chan- 
nels, except in cases where there may have been, on the part of the 
court, manifest denial of justice, or unusual delay, or evident violation 
of the principles of international law. 

There are some writers who regard with little favor this principle of 
abstinence from diplomatic interposition, but it must be remembered 
that the provision does nothing more than to place foreigners on an 
equal footing with nationals, thus removing the unfairness of allowing 
the alien element of the community greater benefits on account of the 
diplomatic pressure that is unduly brought to bear on the weaker states. 
For the probability of threatening measures that may be adopted by 
the diplomatic agents in these countries lends itself to the double evil 
of granting the former a boundless scope for putting into practice the 
dictates of a mistaken and excessive sentiment of patriotism in behalf 
of their countrymen, and also of giving to subjects of powerful nations, 
when residing in Latin America, some reason for adopting a feeling of 
indifference, and even of disrespect, for the local courts. Such procedure 
cannot fail to create difficulties in the continuance of perfectly friendly 

Mexico and Santo Domingo (1889), Art. 11, Martens, Vol. 18, p. 761; 

Mexico and Santo Domingo (1890), Art. 11, " " 24, p. 55; 

Mexico and Sweden (1885), Art. 21, " " 13, p. 690; 

Nicaragua and Salvador (1883), Art. 13, " " 14, p. 232; 

Peru and Spain (1897), Art. 6, Olivart, " 12, p. 349; 

Peru and the United States (1870), Art. 37, Martens, " 1, p. 107; 

Peru and the United States (1887), Art. 34, " " 22, p. 72; 

Salvador and Venezuela (1883), Art. 5, " " 14, p. 216. 

In the following treaties the clause is not so wide, for it only provides that aliens 
who take part in civil war may be treated as nationals, and, therefore, have no right 
to diplomatic intervention except in the case of denial of justice: 

Belgium and Ecuador (1887), Art. 3, Martens, Vol. 15, p. 741; 

Belgium and Venezuela (1884), Art. 8, " " 11, p. 616; 

Ecuador and Spain (1888), Olivart, " 9, p. 27; 

Honduras and Spain (1894), Art. 3, " " 11, p. 155. 



NON-LIABILITY OF STATES IN HE FOREIGNERS 761 

relations between nations, while, at the same time, hindering the local 
administration of a weak state, for every diplomatic intervention nat- 
urally deprives the government of much of its moral weight — a fact 
that is of supreme importance for all the members of the community, 
whether they be nationals or foreigners. 

Some of the South and Central American states have also embodied 
in their laws the principle of non-intervention by diplomatic means. 
Thus Article 11 of the law of Venezuela of April 16, 1903, reads as fol- 
lows: 

Neither domiciled aliens nor those in transit have the right to have 
recourse to diplomatic intervention except when, legal means having 
been exhausted before the competent authorities, it is clear that there 
has been a denial of justice or a notorious injustice has been done, or 
that there has been an evident violation of the principles of international 
law. 69 

And the Republic of Salvador had, as early as 1886, passed a law to 
the same effect. On this occasion, however, some of the diplomatic 
agents resident at San Salvador protested against the measure as being, 
in their opinion, contrary to the principles of international law. 60 Costa 
Rica, 61 Ecuador, 62 and Guatemala 63 follow the same principle. Hon- 
duras has adopted in this respect what may be called a drastic measure. 
After restricting the right to demand diplomatic intervention to cases 
of obvious denial of justice, this republic has provided that if foreigners 
disobey this injunction, and in consequence injury results to the coun- 
try, they thereby lose the right to live in it. 64 

These municipal provisions restricting the right to ask diplomatic 
intervention to the cases of denial of justice are due, as has already been 
pointed out, to the desire of Latin American states to uphold the prin- 
ciple of territorial jurisdiction, and thus finding a means of avoiding 
diplomatic pressure when adequate compensation is not granted for 
the damages resulting from a revolution. 

69 State Papers, Vol. 96, p. 647. 
"State Papers, Vol. 77, p. 116. 

61 Law of December 20, 1886, Moore, Digest of International Law, Vol. VI, p. 269. 

62 Law of August 25, 1892, Arts. 10 and 12, State Papers, Vol. 84, p. 645. 

63 Law of February 21, 1894, Art. 71, State Papers, Vol. 86, p. 1290. 

84 Article 15 of the Constitution of Honduras of September 2, 1904; see also Article 
37 of the Hondurian law of April 10, 1895, State Papers, Vol. 87, p. 707. 
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Prima facie a measure of this kind would seem to be fair and equitable, 
for generally it is accompanied by a liberal provision to the effect that 
"foreigners are entitled to enjoy all the civil rights enjoyed by natives," 65 
and especially because it has been expressly laid down in the legislation 
of some of these countries that all those persons who have caused dam- 
age, whether they be state officials or private individuals, can be made 
personally liable. 66 It must be remembered also that in Latin America 
the state itself can be sued. 67 

But from the strictly juridical point of view it is easy to see that enact- 
ments preventing foreigners from asking the protection of their country- 
are wrong, for they involve the mistaken and baseless assumption that 
the alien's right to demand the protection of his government depends 
on the local law and not upon that of his own country. It is a prin- 
ciple universally accepted and always acted upon by states that every 
government has the right to protect its citizens abroad — a protection 
that must be granted, not in accordance with the manner provided by 
the state in which the person is living, but in the way established by 
its own laws so long as these do not conflict with the existing rules of 
international law. 

It may be suggested, with sufficient reason it seems, that the strict 
limitations on the right of diplomatic intervention adopted by some of 
the minor states of Latin America have contributed, not to relieve them 
from the harsh presentation of foreign claims, but rather to prejudice 
the cause which they so stubbornly defend. Such enactments, being 
contrary to sound legal principles, rather discredit the state that issues 
them. On the face of these drastic declarations foreign governments 
would feel greater distrust for the decisions of the local courts in so far 
as their subjects would be affected thereby. 

66 Second Pan-American Conference, Convention on the rights of aliens, Art. 1. 
See also law of Guatemala of February 21, 1894, Art. 47, State Papers, Vol. 86, p. 1287: 
law of Venezuela of April 16, 1903, Art. 1, State Papers, Vol. 96, p. 647. 

86 See Art. 46 of the Constitution of Salvador; Art. 83 of the law of Guatemala 
of February 21, 1894, State Papers, Vol. 86, p. 1291. 

67 See, for instance, Constitution of Argentina, Art. 100; Constitution of Brazil, 
Art. 59; Constitution of Bolivia, Art. Ill; Constitution of Mexico, Arts. 97 and 98; 
law of Venezuela of April 16, 1903, Art. 16; law of Guatemala of February 21, 1894, 
Art. 75. 
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It would be interesting at this stage of our inquiry to recapitulate 
what has been said in connection with conventional engagements de- 
claring the non-liability of the contracting parties for damages caused 
to theii respective subjects on account of civil war or insurrections. At 
the outset it may be stated that, as has been seen, many treaties on this 
subject have been entered into by the Latin American republics with 
one another. But it must be borne in mind that these treaties, though 
numerous, do not bring about any practical results, for the South Amer- 
ican states never demand compensation for this kind of damage. They 
have always held that international law does not warrant any claims 
based on such acts of force majeure, and hence even when the citizens 
of one of them have sustained grave injuries in their persons or property 
owing to an insurrection in the territory of another, the government 
has abstained from taking measures demanding an indemnity. 

On the other hand, the treaties concluded with the European nations, 
quite apart from the theoretical value that they all have as indicating, 
not only the existence, but also the tendency, of modern rules of inter- 
national law, have led to the very practical result of relieving some 
republics of the New World from the pressure of claims on the part of 
several European states. Thus, according to agreements now existing, 
Belgium cannot demand compensation for her subjects injured by revolu- 
tions in Mexico and Venezuela. France, Holland, Sweden and Norway 
have bound themselves individually not to prosecute claims of this 
nature against Mexico. Germany and Italy have also signed treaties 
containing the same provision in favor of Colombia and Mexico. Spain 
will no longer claim the privilege for her subjects in Colombia, Ecuador, 
Honduras, and Peru. It thus appears that nearly all the more impor- 
tant states have already agreed to accept the clause of irresponsibility. 
Austria-Hungary and Russia could hardly have an interest in this ques- 
tion since their subjects have not, to any large extent, come in contact 
with the Central and South American republics. This fact would easily 
explain the absence of any such provision from their treaties. The 
same reason, however, cannot be suggested for the non-existence of 
the clause in the treaties concluded by the Latin American republics 
with Great Britain and the United States. These two great powers, 
although in frequent intercourse with Latin America owing to the large 
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number of their subjects who own considerable property there, have 
not, up to the present, concluded any treaty that bears out the recog- 
nized principle of irresponsibility. 

It should also be observed that the treaties containing the clause that 
prevents diplomatic interposition are already numerous. France, Ger- 
many, Holland, Italy, and the United States 68 are among the powers 
which have agreed to leave their subjects or citizens residing in those 
countries to avail themselves only of the remedies afforded by the local 
law, and thus obtain by this means the compensation, if any, that the 
municipal provisions grant. 

From the foregoing sketch it becomes evident that the following 
propositions may safely be advanced as a summary of the subject: 

I. That individuals as such are not the subjects of any rights granted 
by international law. 

II. That according to legal theory as expressed in the maxim nemo 
tenetur ad impossibile states are not responsible for the injuries suffered 
by foreigners in their person or property in the course of a riot, an in- 
surrection, or a civil war. 

III. That general principles of expediency do not warrant the founda- 
tion of any liability in the above cases. 

IV. That the more important states have always refused to entertain 
any demands for indemnity in cases of damages thus occurring. 

V. That although certain Latin American states have sometimes 
made grants in respect of such damages, they have insisted that such 
payment is to be considered as a liberality or bounty, and not as an in- 
demnity. 

VI. That conventional international law tends to show that there 
is no such liability. 

** The United States have consented to sign only one treaty containing this provi- 
sion, viz., the treaty with Peru of 1870, renewed in 1887. In 1890 the Government of 
Ecuador proposed to that of the United States the incorporation into their treaty 
relations of a stipulation precluding "recourse to diplomatic remedies and claims 
before exhausting all other means of redress, through the courts of justice, or proper 
authorities, including appeals against judges and courts." The State Department 
blandly declined the proposal on the ground that such stipulations, "although not 
novel in design, are yet so in form, and might for that reason be open to misconstruc- 
tion." (Moore, Digest of International Law, Vol. VI, p. 270.) 
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VII. That the majority of writers on international law are decidedly 
in favor of the view that denies the existence of any international obli- 
gation in this respect. 

VIII. That since there is no international obligation, there cannot 
be a right of diplomatic intervention by the states whose nationals have 
suffered. 

IX. That foreigners are entitled only to those remedies granted by 
the local law. 

Harmodio Arias. 
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